CONTRACT FOR THE PROVISION OF COMPLIANCE ADVISORY SERVICES

BETWEEN

XYZ LIMITED 

(the "Client")

And

CDF Advocates

(the "Consultant")

Dated: ____________________
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ADVOCATES




13/23 Vincenti Buildings, Strait Street, Valletta VLT 08 MALTA

Tel. (356) 21 223334  Fax & Ans. (356) 21 248594

E-mail: compliance@cdf.com.mt  Web Site: http://www.cdf.com.mt

An Agreement entered into this _________________________ 2002 (the "Agreement")

BETWEEN

ON THE FIRST PART

_____________________ Limited (Registration Number C_________) (hereinafter referred to as the "Client”), duly represented hereon by Mr. _________________, Managing Director;

AND ON THE SECOND PART

CDF Advocates, a law firm established and practising in Malta (hereinafter referred to as the "Consultant"), duly represented hereon by Dr. Frank Chetcuti Dimech.

WHEREAS

A. The Client desires that the Consultant performs certain Services in connection with the Client's Licence issued by the Malta Financial Services Centre in terms of the Investment Services Act 1994;

B. The Consultant has agreed to provide the Services on the terms and conditions set out in this Agreement.

NOW THEREFORE the Parties hereto hereby agree as follows:

1. Definitions and Interpretation

1.1 Definitions

Except where the context otherwise requires, the following words and expressions shall have the following meanings

a) "Agreement" means the Agreement signed by the Parties, together with all its Appendices;

b) "External Advisors" means all persons engaged by the Client for the provision of services other than the Services governed by this Agreement, including but not limited to solicitors, accountants, auditors, taxation Consultants and public relations consultants;

c) "Fees" means the fees to be paid for the performance of the Services, in accordance with clause 9.1;

d) "Force majeure" means acts, events or circumstances which are beyond the reasonable control of a Party and which makes that Party's performance of its obligations under the Agreement impossible, or so impractical as to be considered impossible under the circumstances, and shall include but shall not be limited to, an act of God, industrial dispute, act or regulation of any governmental or supranational bodies or authorities;

e) "Key Personnel" means the key personnel of the Consultant listed in Appendix B;

f) "Licence" means the Client's Licence issued by the Malta Financial Services Centre in terms of the Investment Services Act 1994;

g) "MFSA" means the Investment Services Unit of the Malta Financial Services Centre;

h) "Party" means the Client or the Consultant, as the context may require, and "Parties" means both of them;

i) "Services" means the advice and services to be provided by the Consultant pursuant to this Agreement as described in Appendix C;

j) "Standard Licence Conditions" means Section I of Part C of the Investment Services Guidelines issued by the MFSA.

1.2 Interpretation

(a) The headings in the Agreement shall not be used in its interpretation.

(b) The singular includes the plural, the masculine includes the feminine, and vice​-versa where the context requires.

2. Obligations of the Consultant

2.1 Duty of Care

(a) The Consultant shall perform the Services and carry out its obligations with all due diligence, efficiency, and economy, in accordance with generally accepted professional techniques and practices, and shall observe sound management practices, and employ appropriate technology.

(b) The Consultant shall always act, in respect of any matter relating to this Agreement or to the Services, as faithful Consultants to the Client, and shall at all times support and safeguard the Client's legitimate interests in any dealings with third parties.

2.2 Conflicts of Interest

(a) The remuneration of the Consultant pursuant to clause 9 shall constitute the Consultant's sole remuneration in connection with this Agreement or the Services, and the Consultant shall not accept for its own benefit any trade commission, discounts, or similar payment in connection with activities pursuant to this Agreement or to the Services or in the discharge of its obligations under the Agreement, and the Consultant shall use its best endeavours to ensure that the Personnel shall not receive any such additional remuneration.

(b) The Consultant undertakes and shall further procure that none of its Key Personnel engage, directly or indirectly, during the course of this Agreement, in any business or professional activities which would conflict with the Services carried out by it under this Agreement.

(c) The Client consents to the Consultant to provide services identical or substantially similar to the Services to be provided under this Agreement to any other Licence holder.

3. Obligations of the Client

3.1 Provision of information

(a) The Client agrees to provide the Consultant with all information under its control which the Consultant may reasonably require in order to provide the Services and it will ensure that all information provided to the Consultant is true, accurate and complete in all material respects and to the best of its knowledge and belief is not misleading and every statement of opinion or intention is honestly held and firmly based, and it agrees to advise the Consultant immediately of any and all developments materially affecting the same of which it becomes aware, in all cases authorising the Consultant to make appropriate and lawful and, if necessary, confidential use of all or any such information.  The Client shall ensure that all such information, which is given to the Consultant shall have been properly and lawfully obtained and may properly and lawfully be furnished to the Consultant.

(b) The Client will allow the Consultant full access to all its directors, officers and employees as the Consultant may reasonably require for the performance of its obligations under the Agreement.

(c) The Client agrees that it will inform the Consultant in advance of any significant steps which it or any of its agents or External Advisors propose to take in respect of the Licence and will ensure that the Consultant is kept fully informed of all material developments which arise in connection with the Licence.

3.2 Licence Conditions

Notwithstanding this Agreement, the Client shall remain at all times responsible towards the MFSA and third parties for the execution of its statutory obligations and the Licence conditions and accordingly the Client shall remain responsible for any breaches of regulatory requirements or Licence conditions which may occur, even if the Consultant has been engaged to provide services related to the regulatory requirements or Licence conditions breached.

4. Key Personnel

4.1 Approval of Key Personnel

The Key Personnel listed by title as well as by name in Appendix B are hereby approved by the Client.

4.2 Changes in Personnel

(a) No changes shall be made in the Key Personnel without the Client's consent which consent shall not be unreasonably withheld.

(b) Where it is necessary to replace any of the Key Personnel, whether this is requested by the Client or otherwise, the Consultant shall immediately arrange for the replacement by a person of comparable or better competence to be approved by the Client.  The cost of such replacement shall be borne by the Consultant.

5. Indemnity and Liability

(a) The Client will indemnify the Consultant from and against any liabilities relating to or arising out of the Licence to the extent that any such liabilities do not result from the fraud, wilful default, negligence, recklessness or bad faith of the Consultant and the Consultant shall indemnify the Client from and against any such liabilities.

(b) The Consultant shall have no liability to the Client or its directors, employees or External Advisors, for any losses, claims, damages, charges or liabilities relating to or arising out of the Licence, except to the extent that any such loss, claim, damage, charge or liability has resulted from fraud, wilful default, recklessness. negligence, bad faith or a breach of duty under this Agreement of the Consultant.

(c) For the purposes of this Clause, "liabilities" means all liabilities, losses, costs, demands, damages (excluding consequential damages), claims, charges and expenses of any nature (including professional fees and other costs and expenses).

(d) If either of the Parties becomes aware of any claim which may give rise to a liability under this Agreement such Party will promptly give notice thereof to the other in writing.

6. Confidentiality

(a) The Consultant undertakes that it shall not, except as required by law or by any regulating authority disclose to any other person any non‑public proprietary or confidential information relating to the Licence, the Services, this Agreement or the Parties' business or operations or any documents relating thereto for as long as it otherwise remains non‑public.

(b) All such non‑public proprietary or confidential information given to the Consultant will be used solely in the course of the Consultant's Services under this Agreement.

(c) Advice rendered by the Consultant, or any communication to the Client in connection with the Project, unless otherwise stated, is exclusively for the information of the Client, and except as required by law or other regulatory authority may not be disclosed in whole or in part (other than to directors, officers, employees and External Advisors of the Client and who are directly or indirectly concerned with the Licence and whose knowledge of such information is essential for this purpose) to a third party, without the Consultant's prior written consent.

(d) The Client shall have the right to provide the MFSA with any information relation to this Agreement that the MFSA may require in order to carry out its role and functions.

7. Commencement, Completion and Alteration of the Agreement

7.1 Effectiveness of the Agreement

This Agreement shall come into effect on the date the Agreement is approved by the MFSA after it has been signed by both parties:

Provided that the Consultant shall also charge Fees for the provision of services listed in Part I of Appendix C which had already been provided before this Agreement comes into effect.

7.2 Duration

The Services shall commence on the date of this Agreement and shall continue until the 31 December 2003, unless terminated pursuant to Clause 8.

7.3 Modifications and Variations

(a) Modification of the terms and conditions of this Agreement, including any modification of the scope of Services or of the Fees, can be made by written agreement of the Parties following application by either Party to the other.

(b) Nevertheless if a change in legislation or in the Licence shall directly impact any Service, the Client shall be deemed to have authorised the Consultant to make such changes in the Services as are necessary to comply with the legislation or Licence.

(c) The Client shall inform the MFSA of any modification or variation of this Agreement.

7.4 Further Proposals

If requested by the Client in writing or otherwise deemed necessary by the Consultant, the Consultant shall submit proposals for altering the Services in accordance with the Licence's requirements.

7.5 Force Majeure

The failure of a Party to fulfil any of its obligations under the Agreement shall not be considered to be a breach of, or default under this Agreement insofar as such inability arises from an event of Force Majeure, provided that the Party affected by such an event (i) has taken all reasonable alternative measures in order to carry out the terms and conditions of this Agreement and (ii) has informed the other Party as soon as possible about the occurrence of such an event.

8.  Termination of the Agreement

8.1 Termination by the Client

(i) The Client may terminate this Agreement, by giving the Consultant seven (7) days written notice of termination specifying the nature, extent and effective date of termination in case of the occurrence of any of the events specified in paragraphs (a) to (c) of this clause and twenty-eight (28) days written notice in the case of the event referred to in (d):

(a) if the Consultant fails to fulfill his obligations under this Agreement;

(b) if the Consultant becomes insolvent or bankrupt;

(c) if, as the result of Force Majeure, the Consultant is unable to perform a material portion of the Services for a period of not less than thirty (30) days; or

(d) if the Client, in its sole discretion, decides to terminate this Agreement.

Provided that in case of termination under sub‑clause (a), the Client shall first inform the Consultant by notice stating the grounds for termination. If a satisfactory reply is not received within seven (7) days the Client may then terminate the Agreement by giving the seven (7) days written notice above mentioned.

(ii) Following the notice period of termination, the Consultant shall immediately discontinue all Services, unless the notice directs otherwise.

8.2 Termination by the Consultant
(i) The Consultant may terminate this Agreement, by not less than fourteen (14) days' written notice to the Client, such notice to be given after the commencement of any of the following events:

(a) if the Client fails to pay any Fees due to the Consultant pursuant to this Agreement and not subject to dispute pursuant to clause 9.5 within thirty (30) days after receiving written notice from the Consultant that such payment is overdue;

(b) if the Client fails to fulfill his obligations under this Agreement;

(c) if the Client becomes insolvent or bankrupt;

(d) if, as the result of Force Majeure, the Consultant is unable to perform a material portion of the Services for a period of not less than thirty (30) days.

8.3 Payment upon Termination

Upon termination of this Agreement the Client shall pay the Consultant:‑

(i) the fees accrued pro rata to date of termination other than those subject to dispute under clause 9.4;

(ii) documented out‑of‑pocket expenses incurred by the Consultant to date of termination.

8.4 Rights and Liabilities of the Parties

(a) Termination of the Agreement shall not prejudice or affect the accrued rights or claims and liabilities of the Parties.

(b) The Parties acknowledge that neither party shall have any liability to the other party where this Agreement is terminated in accordance with its terms.

(c) The confidentiality obligations and indemnity provisions contained in this Agreement shall survive and remain in full force and effect notwithstanding any termination of this Agreement and the Licence.

9. Fees

9.1 Fees Payable to the Consultant

The Fees shall be as follows:

(a) _____________ Maltese Liri (Lm____) per hour spent on the Services required under Part I of Appendix C of this Agreement, excluding VAT or any substantially similar tax on services rendered, and;

(b) _____________ Maltese Liri (Lm____) per month, commencing from the month of ____________, for up to ____ hours per month spent on the Services required under Part II of Appendix C of this Agreement, excluding VAT or any substantially similar tax on services rendered.

The Client shall refund the Consultant for all out of pocket expenses up to the amount of fifty Maltese Liri (Lm50) per annum against the presentation of invoices and receipts.

9.2 Terms and Conditions of Payment

Fees will be paid on a monthly basis to the account of the Consultant, and shall be paid within twenty (20) days from receipt of an invoice sent by the Consultant to the Client specifying the amount due.

9.3 Disputed Invoices

If the Client contests any or part of an item in an invoice submitted by the Consultant, the Client shall give prompt notice with reasons and shall not delay payment on the remainder of the invoice.

10. General Provisions

10.1 Documentation

Documents prepared by the Consultant shall be the property of the Client and the Consultant shall, immediately upon termination or expiration of this Agreement, deliver all such written documents accumulated in performing this Agreement, whether completed or in progress, to the Client.

10.2 Assignment and Sub‑contracting

The Consultant shall not assign or transfer or sub‑contract any part of the Agreement.

10.3 Severability

Each provision of this Agreement is severable, and if any provision is or becomes invalid or unenforceable or contravenes any applicable regulations or law, the remaining provisions will not be affected. In any such event, the Parties shall co-​operate to replace the invalid or unenforceable provision by a new provision reflecting their original intention as closely as possible.

10.4 Governing Law

The governing law shall be Maltese law

11. Settlement of Disputes

11.1 Amicable Settlement

The Parties shall use their best efforts to settle amicably all disputes arising out of or in connection with this Agreement or its interpretation.

11.2 Dispute Settlement

Any dispute between the Parties as to matters arising pursuant to this Agreement that cannot be settled amicably within seven (7) days after receipt by one Party of the other Party's request for such amicable settlement, may be submitted by either Party for settlement in accordance with Clause 11.3.

11.3 Arbitration

The parties agree that if any dispute arises between them in connection with anything contained in this Agreement, its interpretation or termination the matter shall be settled by arbitration by a panel of three arbitrators one appointed by each of the parties and one appointed by the two arbitrators appointed by the parties. Each party is to nominate its arbitrator within one week of notification by the other party of the name of its arbitrator. If a party fails to nominate its arbitrator in the said time or if the arbitrators disagree on the choice of the third arbitrator within one week of the appointment of the latter among them, the requisite appointment or appointments shall be made by the Chairman of the Malta Arbitration Centre. The arbitration procedures shall be concluded within three months of the nomination of the third arbitrator.  Arbitration procedures shall be in accordance to the Arbitration Act of 1996, Cap 387.

12. Notices

12.1 Notices

(a) Any notice or other communication in connection with this Agreement (including notice of termination) shall be in writing and shall be sufficiently given by either party to the other if delivered in person or sent by mail, fax or electronic mail to the following addresses, fax numbers or electronic mail addresses, or any other address, fax number or electronic mail address to be communicated between the parties from time to time:‑

(i) The Client:

Attn: 

Address: 

Tel no: 

Fax no: 

E-Mail: 

(ii) The Consultant:

Attn: Dr. Frank Chetcuti Dimech

Address: 13/23 Vincenti Buildings, Strait Street, Valletta VLT 08 Malta.

Tel no: 21223334

Fax no: 21248594

E-Mail: compliance@cdf.com.mt

(b) All notices and other communications shall conclusively be deemed to have been received on the next working day if sent by fax and confirmation of transmission is received by a report generated by the sender's fax machine, or at the time of delivery if delivered personally, or seventy two (72) hours after posting if sent by mail, or one hour after time of transmission if sent by electronic mail.

In witness whereof the parties hereto have caused this Agreement to be executed the day and year first before written:-

___________________________

___________________________

Authorised representative of Client

Authorised representative of Consultant

APPENDIX A

Consultants

Dr Frank Chetcuti Dimech - Partner CDF Advocates

APPENDIX B

Key Personnel

Dr Frank Chetcuti Dimech - Partner CDF Advocates

Dr James Scerri Worley - Associate CDF Advocates

APPENDIX C

Services

[Clause 1.1 (i)]

PART I

To examine the Client’s existing procedures and business practices and to advise the Client on any improvements thereto required in order to achieve compliance with the Standard Licence Conditions.  In the absence of unforseen circumstances, this Service shall be completed by not later than the _____________.

PART II

With effect from __________________:-

1. To advise the Client on its obligations under the Licence.

2. To periodically provide training to the Client's officers and employees on their obligations under the Licence.

3. To conduct on-site visits at the Client with a view of establishing whether the Client is conducting its business in accordance with the Licence.

4. To prepare and keep updated the written agreement referred to in Standard Licence Condition 3.06 if this is required by the Client.

5. To prepare and keep updated the procedures referred to in Standard Licence Condition 3.07.

6. To prepare the documents, notifications or requests for authorisation referred to in Standard Licence Conditions 1.07, 1.08, 1.11, 1.17 and 3.08 for the Client's signature and submission to the MFSA.

7. To review the advertisements referred to in Standard Licence Condition 5.

